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INTRODUCTION 

The Supreme Court has been clear: third-party candidates can’t be 
treated as second-rate candidates, burdened by laws and restrictions that 
don’t apply to the two major-party candidates. Yet, that’s what’s happened 
here. Robert F. Kennedy, Jr., told the Wisconsin Elections Commission that 
he wanted to be off Wisconsin’s ballot. They said no, he doesn’t have the 
right. Even though the two major parties had until September 3 to do so—
the day Kennedy filed suit to get off the ballot—he was supposed to let the 
Commission know a full month earlier. A deadline that was actually before 
the DNC had even met and nominated Vice President Harris. 

 
This is a Presidential election and entrenched political parties play 

games.1 We all know it. And so, it’s not surprising that this isn’t the first 
time that a third-party candidate has been treated differently. When that’s 
happened the Supreme Court has given extremely clear guidance on what 
the Constitution tolerates.2 And it’s not unequal treatment: “A burden that 
falls unequally on new or small political parties or on independent 
candidates impinges, by its very nature, on associational choices protected 
by the First Amendment.”3 Giving that unimpeachable principle teeth, the 
Court went on to make clear exactly what it meant: “[I]n a Presidential 
election[,] a State’s enforcement of more stringent ballot access 
requirements, including filing deadlines, has an impact beyond its own 
borders. Similarly, the State has a less important interest in regulating 
Presidential elections than statewide or local elections, because the outcome 
of the former will be largely determined by voters beyond the State’s 
boundaries.”4 In other words, two-tiered treatment with different standards 

                                              
1 E.g., Sarah Lehr, Democrats Ask Wisconsin Supreme Court to Boot Green Party from 

Ballot, WPR (Aug. 20, 2024). 

2 Anderson v. Celebrezze, 460 U.S. 780, 793–94 (1983). 

3 Id. 

4 Id. at 794–95. 
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for third-party candidates will not be tolerated, especially in a Presidential 
election.5  

 
After all, unequal treatment violates the very core principles of Equal 

Protection, and it trounces on the very promises that the First Amendment 
is supposed to hold inviolate—namely, being free from compelled speech 
and association. Indeed, Kennedy’s rights are no less precious (or protected) 
than Biden’s or Harris’s, yet he’s being treated differently because he’s an 
independent candidate and did not (as his relatives did) march under the 
Democrat’s banner. 

 
Demanding that his rights not be diminished on that basis, Kennedy 

filed suit in Dane County—as he must.6 He filed for a preliminary injunction 
and a temporary restraining order, seeking immediate relief and for the 
Commission to strike his name from the ballot.7 That motion was denied 
late Friday afternoon, and the Court set a status conference more than a full 
week after he filed suit.8 At that conference, a briefing schedule will be set, 
and Kennedy’s claim will likely be mooted. 

 
Kennedy made such haste in filing suit and now seeking an 

interlocutory appeal because once the ballots are printed and sent out, the 
Wisconsin Supreme Court in Hawkins has indicated that the claims may be 
moot.9 The risk of voter confusion is too great.10 And so Kennedy is running 
against the clock: as soon as the ballots are approved and sent out, the 
Commission (who has already rejected his request) will simply assert that 
Hawkins controls—arguing purported voter confusion trumps Kennedy’s 

                                              
5 Id. 

6 Wis. Stat. § 227.53(1)(a)3. 

7 App. 8–9, 19–20. 

8 App. 19–20. 

9 Hawkins v. WEC, 2020 WI 75, ¶ 5, 393 Wis. 2d 629, 948 N.W. 877. 

10 Id.  
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constitutional rights. Put differently, where the Constitution and the law 
don’t favor the Commission, time does. Its victory will not be one of 
principle and precedent but procrastination.  

 
Kennedy needs the Court to act and to act quickly; he needs the Court 

to address his constitutional arguments and take him off the ballot. It’s 
supposed to be that “when a case or controversy comes within the judicial 
competence, the Constitution does not permit judges to look the other way; 
we must call foul when the constitutional lines are crossed.”11 To call foul 
(as the law demands), this Court cannot wait for the Circuit Court to act and 
the parties to take their time with the briefing.12 Rather, Kennedy needs this 
Court to exercise its discretion, take this interlocutory appeal, and take the 
rare—but appropriate—step of addressing this claim immediately on the 
merits and granting Kennedy the relief he seeks: order his name not added 
to the ballot.   
  

                                              
11 James v. Heinrich, 2021 WI 58, n.18, 397 Wis. 2d 517, 960 N.W.2d 350 (lead 

opinion) (quoted source omitted). 

12 See In re Fort Worth Chamber of Com., 100 F.4th 528, 534–35 (5th Cir. 2024) (“Given 
the Chamber's diligence in seeking to expedite briefing and consideration, and its 
repeated requests for a ruling by specific dates so as to avoid substantial compliance with 
the new rule, the district court effectively denied the [preliminary injunction] motion by 
failing to rule on it by those dates,” even though the “district court found good cause to 
expedite the briefing schedule.”). 
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STATEMENT OF ISSUES PRESENTED 

In deciding this appeal there are three issues concerning the merits. 
 
1. The Equal Protection clause prevents states from unfairly 

burdening third-party candidates. Here, Wisconsin law demands 
that third-party candidates move to withdraw from the ballot a 
full month before the major parties. Is that arbitrary distinction 
based on party designation consistent with the Equal Protection 
Clause’s guarantees?  
 

2. The First Amendment forbids coerced speech and association. 
Here, Kennedy does not want his name on the ballot, which makes 
a statement he’s explicitly disavowed—namely, I am seeking votes 
in Wisconsin a bid for President of the United States. Does forcing 
that statement and his association with the candidacy violate his 
First Amendment rights?   
 

3. Wisconsin law provides that any person who files nomination 
papers and qualifies to appear on the ballot may not decline 
nomination. The term “qualifies” has been misread by the 
Commission. Before the ballot was approved, Kennedy withdrew 
his candidacy and since he cannot be drafted into being a 
candidate—against his will—he no longer “qualifies” as one. Did 
the Commission err in its reading of the statue’s text?  
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STATEMENT ON ORAL ARGUMENT AND PUBLICATION 

The issues raised in this appeal can be fully addressed by briefing, but 
if the Court has questions, Kennedy would ask for immediate oral 
argument. The decision of the Court should be published if the matter is 
decided on the merits. 
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The issue in the circuit court and on appeal is why? Why the different 
playbook for Kennedy as opposed to Biden. It can’t be because of some 
compelling state need to check the signatures and makes sure that every “i” 
is dotted and “t” is crossed. Kennedy simply wants off the ballot, there is no 
rigorous testing of a candidate’s qualifications when they want off the 
ballot—you simply do not include his name. It can’t be that this is some 
impossible administrative task. Again, Kennedy is simply asking to not be 
put on the ballot. And getting off the ballot isn’t something that never 
happens that these ballots. State law provides a mechanism for removing 
someone in case of death—so it can be done.14 Without any reason—let 
alone a compelling reason—the only difference in the treatment rests on the 
prohibited fact that third-party candidates are treated differently (read: 
worse) than the two mainstream party candidates. Put in the constitutional 
parlance of our claims, this unequal treatment subordinates Kennedy’s First 
Amendment rights beneath those of Biden and other major party 
candidates.  

Refusing to tolerate that treatment, Kennedy sued the Commission 
and every other interested party.15 He asked for a preliminary injunction 
and (knowing the importance of timing) a temporary restraining order.16 
The initial complaint and motion were filed on Tuesday, September 3, a 
follow-up motion the next day, and service was perfected a day later.17 In 
the motion for a temporary restraining order, Kennedy asked for an order 
by 5:00 on Friday. Grant it, great. Deny it, fine—we’ll appeal. All the while, 

                                              
14 Wis. Stat. § 8.35(1). 

15 App. 1–7. 

16 App. 8–9. 

17 App. 10–12. 
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every newspaper and political talk show and news station in Wisconsin 
covered the story.18   

As the hours passed, the WEC’s attorneys put in their notice and we 
waited for a brief to follow.19 Something that would defend Kennedy’s 
unequal treatment. None came. Instead, on Friday, the WEC sent in a letter, 
asking that the motion be dismissed because they weren’t properly served.20 
Again, it wasn’t that they didn’t have notice or that this wasn’t an important 
issue or that time wasn’t of the essence. They quibbled about who got the 
complaint. Again, ducking the merits would mean Kennedy’s claim could 
be denied through procrastination and not principle.  

Late Friday afternoon, the Circuit Court weighed in.21 No temporary 
restraining order would come. No denial on the merits. Instead, in five days 
the lawyers would leisurely convene and set a briefing schedule on the 
merits. The principle has always been: justice delayed is justice denied. And 
the greater the delay in reaching the merits, the more likely it is (closing in 
on certainty) that they will never be heard and Kennedy’s claims denied. 
Hence, the need for this interlocutory appeal.  

 The following is a brief but comprehensive timeline of the case, the 
filings, and Kennedy’s attempts to get off the ballot and not have his name 
associated with something he has disavowed. The statutory deadlines are 
on the left and Kennedy’s or WEC’s actions are on the right.    

                                              
18 Rich Kremer, RFK Jr. Suing to Remove His Name from Wisconsin Presidential Ballot, 

WPR (Sept. 4, 2024), https://tinyurl.com/yx3nzhyp. 

19 App. 13–18. 

20 App. 21. 

21 App. 19–20. 
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ARGUMENT 

I. The trial court erred in refusing to enter the temporary 
restraining order and instead setting briefing  

 
The facts outlined above and alleged in the complaint make it plain: 

there’s a different set of rules for Kennedy than Biden; there’s a different 
playbook for the Democrats than for Independents. That violates the 
promise of equal protection for candidates. And it violates Kennedy’s rights 
to free speech and association. What follows makes that plain. Indeed, little 
case law needs to be cited to know that Biden shouldn’t be treated better 
than Kennedy. And everyone knows that putting someone on the ballot 
against their will—compelling their speech—is repugnant to the First 
Amendment. It’s worth adding that suits like this have been filed in two 
other states and so far Kennedy has triumphed in both.22 As much as 
political games and maneuvering are expected and tolerated every four 
years, once they trample on a person’s constitutional rights, courts have to 
stop them: “when a case or controversy comes within the judicial 
competence, the Constitution does not permit judges to look the other way; 
we must call foul when the constitutional lines are crossed.”23  

 
But maybe this Court doesn’t want to delve into those heady 

constitutional waters, and Kennedy is agnostic about how he gets off the 
ballot. If the Court wants an easy out from the constitutional issues, it simply 
has to read the statute. Wis. Stat. § 8.35, which falls under the heading 
“Vacancies after nomination,” states in relevant part: “Any person who files 
nomination papers and qualifies to appear on the ballot may not decline 
nomination. The name of that person shall appear upon the ballot except in 
case of death of the person.” The text is “qualified to be on a ballot,” which 
isn’t simply a person who is over thirty-five and a citizen (the demands of 

                                              
22 Paul Egan, Appeals Court Reverses Earlier Rulings, Says RFK Jr.’s Name Should Be 

Removed from Ballot, Detroit Free Press (Sept. 7, 2024, 5:37 AM), 
https://tinyurl.com/yeywa59y; App. 22–28. 

23 Heinrich, 2021 WI 58, n.18 (lead opinion) (quoted source omitted). 
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Article II); rather, a qualified candidate is one who has put himself out there 
and declared that he wants to be a candidate, and one whom the 
Commission deems to be “qualified” to appear on the ballot. Hence why 
the WEC requires all presidential candidates (including the major parties) 
to file a declaration of candidacy.24 After all, a person isn’t actually a viable 
(read: qualified) candidate until the Commission puts him on the ballot. 
And here, on August 23, 2024, Kennedy let the Commission know he wasn’t 
interested far before the Commission made that decision on August 27, 2024. 
That is, he withdrew his declaration and with it any possibility that he could 
be considered a person who is “qualified to appear on the ballot.” 

 
 Whether this Court engages with the concrete demands of the Equal 

Protection Clause, the lofty promises of the First Amendment, or the 
technical reading of the statute, the result is the same: The Commission must 
be ordered to not send out any ballot with Kennedy’s name on it. To the 
extent that may have already happened—despite the haste that has attended 
Kennedy’s every move and no indication any ballot has been printed yet—
this Court should require the Commission to follow the procedures that 
govern what happens when a candidate dies.25 In those instances, the 
Commission supplies the municipal clerks with stickers to put over the 
candidate’s name. To be absolutely clear, Kennedy doesn’t care how his 
name is excised from the ballot—he just doesn’t want a single voter in 
Wisconsin to be confused and believe (for one second) that he’s interested 
in their vote.  

 
 
 
 

                                              
24 Deadline to Certify Presidential & Vice Presidential Candidates, WEC (last visited 

Sept. 7, 2024), https://tinyurl.com/mr2su3hv. 

25 Wis. Stat. § 8.35(2)(d). 
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A. Treating third-party candidates differently, with additional 
burdens and restrictions, violates the Equal Protection Clause’s 
guarantees.   

 
The Supreme Court has consistently held: statutes cannot “unfairly or 

unnecessarily” burden an independent candidate’s interest in the 
“availability of political opportunity.”26 To do so, violates the First 
Amendment. The precedents surrounding ballot-access issues embody a 
deep-seated fear of two-party entrenchment and what it portends for those 
outside the two parties—a marginalized and compromised voice.27 (It’s 
worth noting that all of the members of the Commission are from the two 
major parties – party leaders in the legislature are in charge of appointing 
commissioners.)28 Consistent with that principle, the Supreme Court has 
held that a statute restricting ballot access is unconstitutional when it 
practically prohibited a minor political party with a “very small number of 
members” from appearing on the ballot.29 It reasoned, voters have a right to 
“associate for the advancement of political beliefs” and to “cast their votes 
effectively,” regardless of their “political persuasion.”30 Axiomatically, the 
First and Fourteenth Amendments, viewed together, require that whatever 
opportunity the major political parties have to associate or disassociate from 
a particular candidate be provided on equal terms to independent, third-
party candidates.31 In a word, what’s good for the goose is good for the 
gander.  

 

                                              
26 See Lubin v. Panish, 415 U.S. 709, 716 (1974). 

27 Williams v. Rhodes, 393 U.S. 23, 31 (1968). 

28 Members and Administrator, WEC (last visited Sept. 7, 2024, 1:24 PM), 
https://tinyurl.com/43kdwxs4; Wis. Stat. § 15.61(1)(a). 

29 Williams, 393 U.S. at 24. 

30 Id. at 30. 

31 See Janus v. AFSCME, 585 U.S. 878, 891–92 (2018). 
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Yet, from time to time (as we have here), third-party candidates have 
been treated differently from those inside the entrenched two-party system. 
In 1980, the Natural Law Party chose its candidate, but when scandal 
swirled around the Vice Presidential candidate, the powers-that-be didn’t 
want to allow the Natural Law Party the ability to switch out the Vice 
Presidential candidate—despite the Republicans and Democrats having 
that exact same ability on an extended timeline.32 This was challenged on 
various grounds, and when consulted, the Attorney General gave his 
opinion:  

Preventing Anderson from considering relevant 
issues and events in the selection of his running 
mate during this critical period of electoral 
activity, as are the major parties, is a substantial 
disability for his campaign.33 

 
The opinion added in a note that resonates here:  
 

Further, the interest of all the citizens of Wisconsin 
in having their presidential electors cast 
meaningful votes in the event the Anderson ticket 
should gain a plurality in the November election 
counsels against including anyone but Lucey on 
the Anderson ticket.34  

 
Put differently, the voters don’t benefit from different rules for 

different parties, and for that matter, the Equal Protection Clause doesn’t 
allow it.35 

                                              
32 OAG 55-80 (Sept. 17, 1980) (Unpublished Opinion) (1980 WL 119496 (Wis.A.G.)); 

see also Brown County v. Brown Cnty. Taxpayers Ass., 2022 WI 13, ¶ 32, 400 Wis. 2d 781, 971 
N.W.2d 491.  

33 Id.  

34 Id.  

35 Id.  
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Here, Wisconsin’s deadlines for ballot access violate this rule. They 

hamstring third-party candidates, while giving Democrats and Republicans 
a greater opportunity to disassociate from a candidate or for a candidate to 
dissociate from the campaign—as Biden did. Specifically, Wis. Stat. § 8.16(7) 
provides that these political parties have until “5 p.m. on the first Tuesday 
in September preceding a presidential election” to “certify the names of the 
party’s nominees for president and vice president” to the Commission. In 
contrast, Wis. Stat. § 8.20(8)(am) says that an Independent candidate must 
commit a full month earlier: “Nomination papers for independent 
candidates for president and vice president, and the presidential electors 
designated to represent them . . . may be filed not later than 5 p.m. on the 
first Tuesday in August preceding a presidential election.”36 It’s worth 
adding (for a third time) that Kennedy had to withdraw before the DNC had 
even announced its candidate or his opponent.  

 
These statutory deadlines advantage the Democrats and Republicans 

in multiple ways. They get more time to vet a candidate. Should a candidate 
have a scandal (or health issues) just a few months out from the election, the 
major parties can potentially backtrack and try to get someone else on the 
ballot. An Independent candidate, however, must move faster—a full 
month earlier. Not only does the statute give the Democrats and 
Republicans more time for vetting, but it also gives them more time to 
contemplate the best course of action for the candidate.  

 
Here, upon reflection, Kennedy has (like President Biden) decided 

that for associational and expressive reasons, he does not want to run for 
President anymore. And Kennedy (like President Biden) decided he wanted 
to not just be off the ballot, he also wanted to give his endorsement to 
someone else. Kennedy for Trump: Biden for Harris. And Kennedy (like 
President Biden) wanted to make sure that there was no voter confusion in 
Wisconsin—no one thinking that he was soliciting votes. Yet, Wisconsin’s 

                                              
36 Wis. Stat. § 8.20(8)(am). 

Case 2024AP001798 Robert F. Kennedy, Jr.'s Petition for Leave to Appeal Filed 09-09-2024 Page 19 of 29



20 

arbitrary, two-tiered deadlines prevent Kennedy (unlike President Biden) 
from withdrawing and making sure that his message is clear.  

 
The First Amendment safeguards fundamental rights, and unequal 

treatment of such rights triggers strict scrutiny.37 In First Amendment 
parlance: the major parties had an additional month to ensure that Biden 
was not coerced into speaking a message he didn’t desire—I want votes for 
President—and he was not compelled to associate with a campaign he’s not 
part of.  And put in terms of the Equal Protection Clause, if the first Tuesday 
in September is “good enough” for the Democrats and Republicans to 
withdraw, then it’s “good enough” for Kennedy and any other independent 
candidate who wants to remove himself or herself from the ballot. If nothing 
else, when it comes to fundamental rights, the promise of Equal Protection 
provides that “good enough” for the major parties applies with equal force 
to independents.  

    
B. Printing Kennedy’s name on the ballot against his will violates 

the First Amendment’s guarantees against compelled speech 
and association.  

 
The Equal Protection Clause assures Kennedy the same footing as the 

major parties, but his First Amendment’s rights are even greater.38 Here, 
forcing Kennedy to remain on the ballot constitutes compelled speech—he 
must state that he’s a candidate for something in Wisconsin he has publicly 
avowed he’s not. And it doubles as compelled association: the right to 
associate also entails the right not to associate.  

 
Those principles are more than an academic matter to be debated in 

Constitutional law seminars. Compelling Kennedy’s association with the 
campaign comes with real world health and safety risks. After all, President 

                                              
37 Monroe Cnty. Dep’t of Health & Hum. Servs. v. Kelli B., 2004 WI 48, ¶ 17, 271 

Wis. 2d 51, 678 N.W.2d 831. 

38 McCutcheon, 572 U.S. at 191. 
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Biden ordered the U.S. Secret Service to protect Kennedy in July, and after 
Kennedy suspended his campaign that protection was yanked.39 Continued 
association as a candidate in the presidential race in Wisconsin thus brings 
obvious health and safety risks. After all, why give Kennedy Secret Service 
protection if it didn’t, and why pull it once he quit the race. Yet including 
Kennedy’s name on the ballot (as the Commission insists) forces his 
association in this political process against his will and with obvious threat 
to his person. The First Amendment does not allow for such involuntary 
action, especially as it relates to speech and association.  

 
Defendants are free to write and share with the world their opinion 

about Mr. Kennedy. That message will be viewed as coming from 
Defendants. But when they place Mr. Kennedy’s name on the ballot, voters 
believe that is because Mr. Kennedy wanted his name on the ballot, and that 
he is asking for their support and their vote. That message will be viewed 
as coming from Mr. Kennedy, not from Defendants. This is precisely the 
form of compelled speech that the Wisconsin Constitution and U.S. 
Constitution are intended to protect against. While Defendants are not 
harmed in any way by simply leaving Mr. Kennedy’s name off of the ballot, 
compelling Mr. Kennedy to convey a false message to every citizen of 
Wisconsin that he is vying for their vote in this state, when he is not, and 
then subjecting him to the reputational and irreparable harm, and the loss 
of good will, that flows from this compelled speech. 

Among the great promises of the U.S. and Wisconsin Constitutions is 
the right to free speech.40 As the Supreme Court has explained, when it 
comes to political speech, those assurances are at their “fullest and most 
urgent application precisely to the conduct of campaigns for political 

                                              
39 Zeke Miller and Colleen Long, Biden Orders Secret Service to Protect RFK Jr. After 

Attempt on Trump’s Life, Associated Press (July 15, 2024, 4:48 PM), 
https://tinyurl.com/zn3w2w6j; Kaia Hubbard and Allison Novelo, RFK Jr.’s Scret Service 
Protection Ends After Campaign Suspended, CBS News (Aug. 25, 2024, 2:49 PM), 
https://tinyurl.com/4tctyzkj. 

40 Wis. Const. art. I, § 3.  
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office.’”41 Put another way, “[p]olitical speech is thus a fundamental right 
and is afforded the highest level of protection. Indeed, freedom of speech, 
especially political speech, is the right most fundamental to our 
democracy.”42 That right “includes both the right to speak freely and the 
right to refrain from speaking at all.”43 “Forcing free and independent 
individuals to endorse ideas they find objectionable is always demeaning,” 
which is why “[c]ompelling individuals to mouth support for views they 
find objectionable violates that cardinal constitutional command[.]”44 And 
that support extends even to candidate-eligibility requirements.45  

 
Here, Kennedy is a national political figure and he does not want to 

tell, yell, or even hint to the great citizens of Wisconsin that he is vying for 
their votes. Placing his name on the ballot against his will subjects him to 
derision, anger, reputational harm, and loss of good will by those who 
would vote for him based on this speech only to later find out their vote was 
wasted. Imagine the serviceman or woman stationed overseas who doesn’t 
get the bombardment of political advertisements most Wisconsinites 
receive, who’s on the front lines and doesn’t have the luxury to check-in and 
see that Kennedy has dropped out. That serviceman shouldn’t have their 
vote wasted because Kennedy was compelled to give a message he didn’t 
endorse. Free speech means a free flow of information within the economy 
of ideas. The Commission cannot, however, make Kennedy a conduit for a 
message that he does not want to promote and that isn’t even accurate. 

 
Beyond that simple (yet critical) point, Kennedy has publicly 

endorsed President Donald Trump’s candidacy for the November 2024 

                                              
41 McCutcheon, 572 U.S. at 191–92. 

42 State ex rel. Two Unnamed Petitioners v. Peterson, 2015 WI 85, ¶ 47, 363 Wis. 2d 1, 
866 N.W.2d 165. 

43 Wooley v. Maynard, 430 U.S. 705, 714 (1977). 

44Janus, 585 U.S. at 892–93. 

45 Anderson, 460 U.S. at 786. 
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presidential election. By forcibly including Kennedy’s name on the ballot, 
the Commission is falsely representing to the people of Wisconsin that 
Kennedy is running against President Trump in Wisconsin and is opposed 
to President Trump’s candidacy. Nothing could be further from the truth. 
Yet, by forcing him to remain on the ballot that message is unmistakably 
conveyed.46 Such compelled speech is anathema to the First Amendment.  

 
In that same vein, placing Kennedy’s name on the ballot against his 

will constitutes compelled association. “Freedom of association … plainly 
presupposes a freedom not to associate.”47 “[F]orced associations that 
burden protected speech are impermissible.”48 Here, Kennedy does not 
want to associate his name (or himself) with the Presidency in Wisconsin. 
Yet forcing his name to appear on the ballot doesn’t just force him to state a 
message—I am running for President—it also forces him to associate with a 
cause (the Presidency) that he is not running for in Wisconsin.  

 
Thankfully, the First Amendment protects Kennedy (like every other 

American) from being forced to convey such a message. For that reason, the 
Commission’s decision not only violates the Equal Protection Clause, it also 
violates the First Amendment. 
   

  

                                              
46 Soltysik v. Padilla, 910 F.3d 438, 447–48 (9th Cir. 2018) (holding state law violated 

speech and associational rights of minor-party candidates by requiring placing “None” 
next to their names on the ballot for their party affiliation). 

47 Roberts v. U.S. Jaycees, 468 U.S. 609, 623 (1984); see also Janus, 585 U.S. at 892. 

48 Pac. Gas & Elec. Co. v. Pub. Util. Comm’n of Cal., 475 U.S. 1, 12 (1986). 
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C. Beyond the Constitution’s guarantees, even the plain reading of 
the text confirms Kennedy should not be on the ballot.   

 
The case law and principles outlined above inform why the 

Commission’s decision forcing Kennedy on the ballot is problematic as a 
constitutional matter. These problems can and should be avoided under the 
“constitutional-doubt principle,” which instructs that statutes should not be 
read in a “constitutionally suspect” manner.49 Here, the controlling statute 
is Wis. Stat. § 8.35(1). It provides, in relevant part, “[a]ny person who files 
nomination papers and qualifies to appear on the ballot may not decline 
nomination.”50 A correct interpretation of this statute avoids (for today) all 
of the constitutional issues. 

 
While Kennedy clearly filed nomination papers, he does not “qualify” 

to “appear on the ballot.” Under Wisconsin law, a person is not qualified to 
appear on the ballot until the Commission approves them for the ballot. In 
other words, the Commission’s approval is the last and necessary step in the 
qualification process. If the person files nomination papers, but then doesn’t 
get the requisite documents (e.g., a declaration of candidacy) or isn’t thirty-
five, they aren’t qualified for the ballot. The qualification comes when the 
Commission agrees that everything is in order. But here, before the 
Commission could approve Kennedy’s candidacy, he said: no, I’m 
withdrawing, I want no part of this. So, his withdrawal doesn’t come within 
the limits of § 8.35(1) because he hadn’t yet qualified to appear on the ballot 
before he withdraw. Put differently, and in the statutory language of Wis. 
Stat. § 8.30(1)(b), he was, by his own “admission,” “ineligible to be 
nominated or elected.”51  The Commission’s decision to the contrary, runs 
roughshod over the plain text. 

 

                                              
49 Wis. Legislature v. Palm, 2020 WI 42, ¶ 31, 391 Wis. 2d 497, 942 N.W.2d 900. 

50 Wis. Stat. § 8.35(1).  

51 Wis. Stat. § 8.30(1)(b). 
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The Commission may argue that “qualified” means “qualified” to 
hold office, e.g., the qualifications set forth in the United States 
Constitution.52 However, that is not what the statute says. The statute says, 
“qualified to appear on the ballot.” The phrase “to appear on the ballot” 
cannot be read out of the statute.53 To do so, violates the plain-text canons 
and it goes contrary to the legislature’s clear choice of language.  

 
* * * * * * 

 In the end, as interesting as constitutional issues are in the midst of a 
Presidential election, this case is really very, very simple. If it’s good enough 
for the Democrats to have until 5 p.m. on the first Tuesday in September to 
withdraw their candidate and replace him with someone else, then it’s good 
enough for Kennedy and every other independent candidate. That basic 
principle of fundamental fairness is given force by the Equal Protection 
Clause and animated by the First Amendment. Neither provision of the 
Constitution tolerates third-party candidates being treated as second-class 
candidates. And the Wisconsin Statutes (properly read) prevent that as well. 
And thus, we ask that the Commission’s order placing Kennedy on the 
ballot be stayed and that the Commission not be allowed to place his name 
on the ballot or, if it’s the case that ballots have printed and been sent out 
(despite Kennedy’s best efforts to ensure that didn’t needlessly happen and 
no indication that it has happened) that the municipal clerks be directed to 
cover his name on every ballot with a sticker.   

  

                                              
52 U.S. Const. art. II, §1. 

53 State ex rel. Kalal v. Cir. Ct. for Dane Cnty., 2004 WI 58, ¶ 46, 271 Wis. 2d 653, 681 
N.W.2d 110. 
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II. This Court should accept the interlocutory appeal and decide 
this case on its merits.  

 
This Court is very familiar with the standards for interlocutory 

appeals and they won’t be needlessly reiterated—though they are all 
present here.54 The most important factor is likely success on the merits. As 
one scholar has noted:  

 
The most important criterion for determining 
whether an [interlocutory] appeal should be 
granted is not expressly included among the 
statutory criteria listed in section 808.03(2), 
although it is implicit in those criteria. This 
consideration is whether the petition for leave to 
appeal shows a substantial likelihood of success on 
the merits.  . . .Likelihood of success on the merits 
is the first question the court will consider when 
responding to a petition for leave to appeal 
because the court will want to ensure that an 
appeal will not simply serve to delay and defeat 
the ends of justice, rather than expedite and clarify 
the proceedings.55  

 
In seeking this interlocutory appeal, Kenedy isn’t seeking delay, but 

speed; he’s not seeking to defeat the ends of justice, but to make sure that 
justice delayed does not mean justice denied. After all, Hawkins counsels 
that there is a real fear that Kennedy’s First and Fourteenth Amendment 
rights will be subordinated to concerns about voter confusion (even though 
it's the Commission that is causing the confusion by forcing his name to 
appear on the ballot). The only way to ensure that doesn’t happen is to move 
with speed. And that isn’t happening in the Circuit Court, where briefing 

                                              
54 Wis. Stat. § 808.03(2); See Cascade Mt. v. Capitol Indem. Corp., 212 Wis. 2d, 265, 267, 

569 N.W.2d 45 (Ct. App. 1997). 

55 Michael S. Heffernan, Appellate Practice and Procedure in Wisconsin § 9.4 (6th ed. 
2014); see also State v. Webb, 160 Wis. 2d 622, 632, 467 N.W.2d 108 (1991). 
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will be set on Wednesday. Instead, it has to happen here, where this Court 
can quickly enter the appropriate order. Indeed, this is not the case where 
any deference would be given to the trial court because there is no factual 
issue in dispute.  
 

 To that end, this request for an interlocutory appeal is 
appropriate. Denying the temporary restraining order was an error of law. 
As his petition, motion, and brief all set out, Kennedy had met the statutory 
criteria for granting the order. It is per se an erroneous exercise of discretion 
when the Circuit does (as it did here) refuse to consider the most important 
factor at play: the irreparable harm that flows from inaction.    

  
Looking at the four factors that a court considers when ordering 

injunctive relief—whether it’s a preliminary injunction or a temporary 
restraining order—the two most important considerations are success on the 
merits and the harm that results from denial.56 Here, the success has been 
covered for twenty pages, so too has the harm. If the ballots get released, the 
Commission will have created the very problem it will cite as the reason for 
denying relief: voter confusion because ballots have already issued. 
Granting the injunction is the only way to stop that. Considering the other 
two factors, there is no other means to stop this and preserved the status 
quo—Kennedy tried withdrawing his name, now judicial intervention is all 
that he has left to ensure that ballots are not printed with his name on them. 
  

CONCLUSION 

 In the no-holds barred world of presidential elections, few 
things should come as a surprise. Yet, the Commission (again, made up of 
appointees from the two major parties) has accomplished that. It’s used 
Kennedy, a third-party candidate as a means of creating voter confusion. 
And it has done so by creating a tiered system for a politician’s ability to 
withdraw from the ballot; it has done so by compromising Kennedy’s First 

                                              
56 Milwaukee Deputy Sheriffs’ Ass’n v. Milwaukee County, 2016 WI App 56, 370 

Wis. 2d 644, 883 N.W.2d 154. 
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Amendment rights; and it has done so by misreading the very statutes it’s 
supposed to be governed by. It is up to this Court to dispel that confusion 
and the violation of Kennedy’s rights by accepting this interlocutory appeal 
and entering the preliminary injunction against the ballots going out.  

 
Dated at Madison, Wisconsin, September 9, 2024. 
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